STATE OF VERMONT
ENVI RONVENTAL BQOARD
10 V.S. A, CHAPTER 151

RE: Inported Cars of Rutland, Inc. Fi ndi ngs of Fact and
North C arendon, Vernont Concl usi ons of Law
Land Use Perm t
Amendnent #1R0156-2-EB

| nported Cars of Rutland, Inc. ("Inported Cars" or
"Permittee") filed an appeal and a Motion for Order for |ssuance
of a Land Use Permt pursuant to 10 V.S. A, Chapter 151 with the
Envi ronnental Board (the "Board") on August 4, 1982. | nport ed
Cars appeals from District #1 Environmental Conm ssion's
Fi ndi ngs of Fact and Conclusions of Law dated July 20, 1982,
denying Land Use Permt Amendnent Application $#1R0156-2 for the
installation of three advertising signs at the previously
permtted auto deal ership. The dealership is located at the
Intersection of Vernont Route 103 and U.S. Route 7 in the Town
of North O arendon, Vernont.

The Chairman of the Board held a pre-hearing conference on
August 26, 1982 at City Hall, Rutland, Vernont. The Board
convened a public hearing on September 8, 1982 at Cty Hall,
Rutland, Vernont, Chairnan Leonard U. Wlson presiding. Parties
present at the hearing were:

Appellant/Permittee, Inported Cars of Rutland, Inc. by
A Jay Kenlan, Esqg.; and

State of Vernont, Agency of Environnental Conservation by
Dana Col e- Levesque, Esq.

At the request of and with the agreenent of the parties,
the Board conducted a site visit.

. PROCEDURAL | SSUES | N THE APPEAL

Along with its notice of appeal, Inported Cars filed a
Mtion for Order of Issuance of Pernit. The Board heard oral
argunent on the notion, took it under advisement and then heard
the substantive issues raised by the appeal. Based upon the
pl eadi ngs, oral argument and a menorandum of |aw submtted by
t he Agency of Environnental Conservation (the "aEC"), the Board
denies the notion nmade by Inported Cars.

Imported Cars bases its notion upon the follow ng argunent:

10 V. S. A §6088(b) provides that the burden of proof with
respect to Criteria 5 through 8 of 10 V.S A §6086(a) i s onany
party opposing the project. Because no "opposing party"
appeared at the District Comm ssion hearing on Criterion 8 (the
only criterion before the District Commssion), the D strict
Conmmi ssion exceeded its statutory authority in denying the
anendnent request; therefore, the Board mist order the District
Commi ssion to enter findings and a decision in favor of the

anendnent request.
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Fi ndi ngs of Fact and 2.
Concl usi ons of Law
#1R0156~-2~EB

The Board denies the notion because under 10 V.S A _
§6089(a), its statutory authority is limted to de_nhovo review
of district comm ssion decisions. Furthernore, 10 V.S.A. §6086
requires that evidence sufficient for naki n% affirmative
findings on each criteria be available to the district conms-
sion or Board. This burden of providing sufficient evidence on
all relevant criteria is always on the applicant.

A, DE_NOVO REVI EW

210 V.S, A §6089(a) reguires that the Board hold a de _novo
hearing on appeals from decisions nade by a district commission.
"A de novo proceeding at an appellate |evel comonly designates
'a hearing as though no action whatever had been instituted

in the District Environnental Comm ssion below." Inre
Preseault 130 Vt. 343, 348 (1982). See In re Poole, 136 Vt. 242
(1978); Bookstaver v. Town of Westmnster, I3T Vi. 133 (1973);
and In re AufonobiTe Tnsurance Rafes, 178 Wt. 73 (1969). A
trial _de novo IS regarded as an original proceeding, and iti s
immaterial what errors or irregularities took place in the
initial proceeding. 2 Am Jur.2d Admi nistrative Law §698.

In 10 V.S. A §6089(a) the legislature has specified that an
appeal before the Board or Superior Court is to be a de novo
review of district conm ssion decisions. Under the de_novo
mandate, a court, or in this case the Board, has the duty to
enforce, and the power to condition or waive the statute or
regul ations in question in the same manner as the initial
review ng body. It cannot, however, merely nmake an order
affirmng or revising the decision of the review ng body bel ow.
In re Poole, supra. Thus, the Board in this case cannot order
the Drstrict Conmssion to issue a permt but can only hear the
cats.e as though the District Commission had never taken any
action.

B. BURDEN OF PROOF

Because the Board is limted to de novo review of district
commi ssion decisions, it is unnecessary Tor the Board to reach
the burden of proof issue raised by Inported Cars. However,
since this issue frequently confronts district commssions, the
Board wi |l discuss the question briefly.

~Pursuant to 10 V.S. A $6086(a), the Board or district
comission is required to make (S)osmve findings with respect'to
the so-called ten criteria. 10 V.S. A s6086(a)(8) ("Cri -
terion 8*), requires a finding that the proposal "will not have
an undue adverse effect on the scenic or natural beauty of the
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Fi ndi ngs of Fact and 3.
Concl usi ons of Law
#1R0156~-2-EB

area, aesthetics, historic sites or rare and irreplaceable
areas. " In order to carry out their responsibilities, under 10
V.S. A §6027(a) the Board and district conm ssions have the
power to conpel the attendance of w tnesses and to require the
production of evidence. Board Rule 20 outlines this statutory
responsibility ofthe Board and district conm ssion to make
reasonabl e inquiry upon which to base a decision.

Pursuant to 10 V.S. A §6088(b), the "burden” is on the
"opposing party" with respect to Criteria 5 through 8 of
§6086(a). The "applicant® has the burden on the remaining
criteria (10 V.S. A §6088(a)). The requirenent under §6088(b)
that the opposing party carr% the burden on specified criteria
is unusual. Cenerally, the burden of proof rests with the part
who nust establish his case. Typically, the burden remains wit
the "plaintiff" throughout the proceedings. See Town of
Manchester v. Town of Townshend, 110 Vt. 136 (193'8).

There is a second burden that shifts between the parties
called the burden of evidence or the burden of going forward and
produci ng evidence. See Larmay Vv. VanEtten, 129 Vt. 368 (1971).
The "burden of going forward®™ or of producing evidence requires
that a party present sufficient evidence to permt a trier of
fact to find in that party's favor. Northwestern Mitual Life
Ins. Co. v. Linard, 359 F. Supp. 1012, 1021 (D.C.N.Y.)( ).
The party having the burden of producing evidence on an issue
can lose if, as a matter of law, sufficrent evidence to nake out
a case is not produced. The burden of proof or persuasion,
however, refers to the risk borne by a party when the evidence
is equal. State v. Robinson, 351 N.E.2d 88 (1976).

Thus, in the Act 250 process the applicant has the burden
of producing evidence on all ten criteria. It is the applicant
who nust produce evidence to support the application and thus
provide the district conmssion or Board wth sufficient
evidence to nake affirmative findings as required by 10 V.S A
56086(a). As the court explained in State v. Robinson, a party
with the burden of producing evidence can lose If sufficient
evidence is not provided. For exanple, under Criterion 8 an
applicant nust provide a district conmssion or the Board wth
information regarding any historic sites in the project area.
|f there are historic sites involved, then the applicant would
have to provide evidence as to the effect of the project on the
historic site. Wthout such information, a district conm ssion
could not nake a finding on Criterion 8 and thus the project
.would have to be denied. However, once such information Is
provi ded, any party opposin% the project would have to show an
undue adverse effect. |f the evidence provided by the applicant
and "any party opposing" were equal, the district commssion or
Board woul d have to find in favor of the applicant.




& &

Fi ndings of Fact and 4,
Concl usi ons of Law
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In the case at hand, the Board nust make a de _novo review
of the criterion at issue; and therefore, it cannot review the
District Commssion record to determne whether the Applicant
satisfied its burden of producing evidence, or whether any
opposing party satisfied its burden of proof or persuasion.

1. SUBSTANTI VE | SSUES IN THE APPEAL

~ The substantive issue raised in this appeal is whether the
signs proposed by Icported Cars meet the requirenments of Cri-
terion 8 under 10 V.S. A s§6086{a). The Board notes that in
previous decisions it has also reviewed such sign érpposals
under Criterion 5 (unsafe highway conditions) and Criterion 9(K)
{impact on public |nvestnentéa. - See  Ammex_ \Mr ehouse Conpany,
Inc., Appeal #6r0248-EB, August 3, 1981, However, 1n Thrs case
thereview is limted to Giterion 8 as it relates to aesthetics
and the scenic or natural beauty of the area, since this was the
only “ssue before the district conmssion, and/or raised on
appeal .

The Board's Findings of Fact and Conclusions of Law are
based upon the record devel oped at the hearing as well as a site
visit made on the hearing date at the request of the parties.

To the extent that the Board has not adopted or incorporated any
requests for findings or conclusions by the parties in this
decision, the Board has determned said requests are either
unnecessary or irrelevant to its decision and said requests are
deni ed. e Board conpleted its deliberation and adjourned the
hearing on Cctober 12, 1982.

11, EINDINGS OF FACT

1. Inported Cars proposes to erect three signs on its
property located near the intersection of U S. Route 7
and Vernont Route 103 in the Town of North C arendon
Vermont.  Two of these signs (Saab and Volvo) will be
conbi ned on one support pole. The remaining sign will
advertise "Dodge."

2. There is an existing free-standing sign consisting of a
number of wooden plaques |dent|fK|ng the various fran-
chises. This sign sets well back fromUS. Route 7
within the paved area of the dealership and is |ighted
by a spotlight. The sign would be renmpved subsequent
to the installation of the proposed signs.

3. The proposed signs will be located approximtely ten
(10) feet fromtihe westerly edge of the U S. Route 7
right-of-way. The conbined Saab/Volvo sign will be
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| ocat ed between the existin%Dfree-standin sign on the

-site and U.S. Route 7. The Dodge sign will be |ocated
north of the Saab/Volvo sign in the northeast corner of
the paved parking area. Exhibit #1.

4, The signs will be standard pol ycarbonate autonotive
deal ership signs, Ilghted_|nternall¥ by non-movi ng,
non-flashing lights. Exhibit #4. The illum nation
?f the signs will be operated by a light sensitive

| mer.

5. The Dodge sign is rectangular and divided into three
panels with the Chrysler Corporation corporate synbol,
the Penta Star, on top. The top and bottoanane S are
red wth white lettering and the center panel, white
wth red lettering. The top of the Dodge sign wll
stand 26 feet off the ground, and with the Penta Star,.
approxi mately 30 feet high. Exhibits #3 and #4.

6. The Dodge sign is apprqxinateIK_8 feet, 1 7/8 inches
wide by 9 feet, 9 3/16 inches high and may be double-
faced.  The sugport pole is dark colored and anchored
in a concrete base. Each face of the Dodge sign is
approxi mately 80 square feet not including the penta
Star'.  Exhibit #4.

7. The Volvo and Saab signs are doubl efaced, blue and
white in color. The Volvo S|gn I s flag-shaped,
aﬁprOX|nater 25 feet high and 12 feet w de overall.
The flag area is apPrOX|nater 12 feet long by 5 feet 6
inches wide. Each tace of the flag area is
approximately 66 square feet. Each face of the Saab
sign is about 12 feet long by 3 feet wide for an
overall area of 36 square feet. This sign wll hang
bel ow the flag-shaped area Vol vo sign. hibit #2.

8. US Route 7 in this area of the Permttee's deal ership
is a "Limted Access Facility" as defined by 19 V.S A
§1862. Access to the Permttee's dealership is off a
town road that extends from Vernont Route 103.

9. Joseph prugan purchased Inported Cars of Rutland, Inc.
on Novenber 15, 1979. At that time the franchises at
this location included Fiat, Renault, Volvo, and Saab.
In March of 1982 M. bDrugan obtained the Dodge car and
truck franchise. The display of a Dodge sign is a
franchi se condition.




Al
. $e,

-~ N

Fi ndings of Fact and 6.
Concl usi ons of Law
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Iv.

onotive deal erships located in Rutland Town {ust
‘north of the town line, which [ine is approximtely 2.2
mles north of this site. Exhibit #4 and site visit.

10. Signs simlar to those proposed can be seen at other
au

11. There are few visual distractions in the vicinity of

the Permttee's deal ership. The area south of the
Rutland Town/North Carendon |ine becomes increas-
ingly rural with fewer artificial visual distractions
as one drives south on U.S. Route 7. At the Permit-
tee'ﬁ | ocation the general character of the area Is
rural .

12.  Al'though the Board readily acknow edges that any

busi ness needs to be adequately identified, the Board
-cannot find.that the sign package currently proposed
"wi |l not have an undue adverse effect on the scenic or
natural beauty of the area" under 10 V.S A
§6086 (a) (8).

CONCLUSI ONS OF LAW

The Board concludes that the Eroposed sign package, if
conpleted as pyoPosed by the Land Use Permt Anendnent
ApB ication, wll cause or result in a detriment to the
Bu lic health, safety or general welfare under 10

.S. A s6086(a), and that pursuant to 10 V.S A §6087, the
permt amendment application is denied. W base this
conclusion on our Findings illustrating the size, the
construction material, the colors of the signs, and their
nonconformty with the rural character of the area. By
this conclusion, the Board does not suggest that other sign
proposals would fail to neet the requirenments of Criterion,”
8 under 10 V. S. A §6086(a).
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Concl usi ons of Law
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Jurisdiction over this permt shall be returned to the
District #1 Environnental Conmi ssion.

Dated at Wnooski, Vernont, this/¥ day of Cctober, 1982,

J S
Board nenbers participating 624 ////K//ﬁz%

in this decision:
Leonard U. WIson

Lawrence H Bruce, Jr. , .
Warren M. Cone %/z//%/,,.' /77 Z§)’~<\.
17 o

Dwi ght E. Burnham, Sr.
Ferdinand Bongartz




